AHOTAIIA

Ilynux B. M. KpuminansHO-TIpaBoBa MOJITHKA Y cepl 3a0e3MedeHHs] OXOPOHH Bif
BTpY4YaHHs B JISUILHICTH CYJIOBHX OpraHiB. — KBamidikaiiiina HaykoBa mparis Ha IpaBax
PYKOIIUCY.

Huceprartiist Ha 3100yTTs Ha 3700yTTS HAYKOBOI'O CTYIEHS JOoKTOpa ¢imocodii 3a
cnemianbHicTIO 081 IlpaBo. — IlpukapnaTcbkuii HaIllOHAJIBLHUNA YHIBEPCUTET 1MEHI
Bacuns Credanuka. IBano-®pankiscrk, 2024.

Juceprailisi € KOMIUIEKCHUM JOCHIKEHHSIM KPUMIHAJIBHO-TIPABOBOI MOJIITUKH Y
cdepl 3a0e3neueHHs OXOPOHM Bl BTPYYaHHS B JISUIBHICTH CYJIOBHUX OpPraHIB, y XOI1
SKOTO0 OTPUMAaHO HAayKOB1 BUCHOBKH IL[0JI0 3aKpIIJICHHS Ta 30€pexeHHs] KPUMIHAIBHOI
BIJIMOBIJIAJILHOCTI 32 MPOTUIPABHI COpoOM KOPEKIli TMpOIECy BiANPaBICHHS
MPaBOCYAIsl, XapaKTEPUCTUKU €JIEMEHTIB CKJIaly 3JI04MHY, niepeadoadeHoro cT. 376 KK
VYkpainu, a Takok MpoOJIEMHHX aCMEKTIB KPUMIHAJIBLHO-TIPABOBOI OI[IHKM aHaJi30BaHOI
MPOTUIIPABHOI TOBEAIHKH, MOCTAIUX TNEpell KPUMIHAJIBHO-TIPABOBOIO TEOPIEID Ta
MPAKTHKOIO.

[lepmmit po3ain aucepTanii MPUCBIYCHHUM 3arajJbHOTEOPETUYHHM OCHOBaM
KPUMIHAJIBHO-TIPABOBOI MOJITHKK Yy cepl 3a0e3medeHHs] OXOPOHU BiJ BTPy4YaHHS B
JUSTBHICTD CylOBUX opradiB. IIpu 3’sicyBaHHI ICTOPUYHOTO T€HE3WCY KPUMIHAIBLHOTO
3aKOHY 3a BTPY4YaHHA B AISUTHHICTH CyJIOBUX OpTaHiB BUKOPUCTAHO 3MIMIAHUN KPUTEPIH,
AKUU TiepeayciM 0a3yeTbcsi HA YMHHOCTI, FOPUAWYHIA CHUJIl Ta pIBHI KoAuQikaiii
IpaBOBOi MaM’ITKM Ta JIOAATKOBO BpAxXOBY€ ICTOPUYHI €TalM CTAHOBJICHHS
Vkpaincbkoi  naepkaBHOcTi.  Ilepiogu3zaniro  KpUMIHAJbHO-IPABOBOIO  3aXHUCTY
HE3aJIEKHOCT1 CyJIOBHX 1HCTUTYLIM B YKpaiHi 3alpONOHOBAHO OB’ SI3yBaTH 3 TAKUMU
eranamu: a) | eram (XI — XV cT.) — 3apo/skeHHSI BUTOKIB KPHUMIHAIHHO-TIPABOBOT
NOJIITUKY Y cpepi 3a0e3neYeHHs] OXOPOHU BiJl BTPYYaHHS B JIISUIBHICTH CYJIOBUX OpPTraHiB
Ta 0ci0, Ha SKHUX TOKJIa/IeHI 000B’sI3KH 3 BiAmpasiieHHs mpaBocyas; 0) 11 eram (XVI —
XIX cT.) — CTaHOBJIEHHS KPUMIHAIBHO-TIPABOBOI  TIOJITUKH, OOYMOBIIEHE
nudepeHIrialielo TpaBOBOr0 PETyIIOBaHHS CYCHUJIBHUX BIAHOCHH 3a iXx cdepamu, y
TOMY 4YHCI THX, IO cTtocyBamucsi cynounmHctBa; B) Il eram (mowatox XX cr. —

npuitHaTT KK Ykpainu y 2001 p.) — cuctema 3J104MHIB NMPOTH NMPABOCYIAS OTPUMYE
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OUThII YiTKE 3aKpIIUICHHS y KPUMIHAJIbHOMY 3aKOHOJABCTBI; Mae Micle ¢ikcaiis y
MeXaX KpPUMIHAIBHO-TIPABOBOI MOMITHKH Yy cdepl 3abe3neueHHs OXOpOHU BiA
BTpYYaHHS B JTISJIBHICTH CYJOBHX OPTaHiB Ta 0cCi0, Ha AKUX MOKJIadaIucs 000B’SI3KH 13
BIJIIIPABIICHHS TIPABOCYAJIsl IPOTUIPABHOI MOBEAIHKH, 3MICT SKOi B IIJIOMY BIIOBiIa€
cyuacHiii HopMi cT. 376 KK Vkpainu; 1) IV eran (npuitaarra KK Ykpaiau y 2001 p. —
JI0 TeTep) — yAO0CKOHANIEHHSI KpUMIHAJIBHO-TTPABOBOT MOJIITUKH.

[Momanbmn nmepcrekTuBy (TEHIEHINIT) KpUMIHALHO-TIPABOBOI MOJIITUKHU TIOB’s3aHi 3
JisTBHICTIO POOOYOT IrpyIin 3 MUTaHb PO3BUTKY KPUMIHAIBHOTO MPaBa, 3a pe3yJibTaTaMu
AKOI KOHCTaTOBAaHO 3MEHIIEHHS KUIBKOCTI 3JI0YMHIB MPOTH OCHOB MPaBOCYIS;
BIJTHECEHHS HE3aKOHHOTO BIUIMBY Ha CYJJII0 IO YKCJIAa HETSKKUX 3JI0YMHIB; BIIMOBY BiJ
CreniajJbHUX HOPM, IO Tepea0dadaroTh BiAMOBITAIBHICTh 32 HACUILCTBO (TMICHXIUHE Ta
Gbi3uyHe), TOIIKOMKCHHS/3HUIIIEHHS] MaiHa, BOMBCTBO CYJJl y 3B’SI3Ky 3 HOro
JUSTTBHICTIO, TIOB’S3aHOI0 13 3MA1MCHEHHSIM mpaBocyas (cydacHi crarti 37/7-379 KK
VYkpainn).

bazyrounch Ha KIACHYHUX HAyKOBHX PO3BIAKaX, PO3BHHYTHUX 1 JOMOBHEHHX
BITUYM3HSIHUMHU HAYKOBIIMU, JOCATHYTI HUMH OJHOCTAWHOCTI, 3AIMCHEHO OIIHKY
HAMOUIBII ICTOTHUX Ta 3HAYYIIMX: &) MiJACTaB KpUMIHAII3Alli BTPYYaHHs B AISUIBHICTh
CyJIOBUX OpraHiB (cycriJibHa HeOe3reka IOBEMIHKM, ii IOIIMPEHICTh Ta JWHAMIKA;
HEOOXIHICTh BIUTMBY 3a JOIOMOTOI0 KPUMIHAJIBHO-TIPABOBUX 3aC00iB; MIKHApPOIHO-
npaBoBl 3000B’sA3aHHS YKpaiHU; HASBHICTh MaTEplaIbHUX PECypciB IJisl peajizaiii
KPUMIHAJILHO-TIPABOBO1 3a00pOHU; PIBEHb CYyCHIIBHOI IPABOCBIAOMOCT1); 0) MPUHIIMITIB
KpUMIiHai3alii BTPy4YaHHS B JISUIBHICTH CYJIOBUX OpraHiB  (KOHCTUTYLIMHOL
aJIeKBaTHOCTI; MPOLECYaIbHOI MOKIIMBOCTI 3A1MCHEHHS MepeciiyBaHHs; BUBHAYEHOCTI]
1 €IHOCTI TEPMIHOJIOTI{; BIJACYTHOCTI MpPOTAJMH y 3aKOHOJABCTBI Ta HEHaJMIPHOCTI
3a00poHH). 3po0JIeHO 3arajbHUM BUCHOBOK IPO JIOTPUMAHHS 3aKOHOJABIIEM IiJICTaB,
HEOOXITHUX 11  (OPMYBaHHS KPHUMIHAJIBHO-TIPABOBOI 3a00pOHU BTPYyYaHHS B
JISUTBHICTh CYJIOBUX OpraHiB, a TaKOX iX aKTYaJIbHICTh Yy IUIaHI MOJAJBIIOTO i
30epexeHHs. [JloBeneHo, o He BCl MPUHLMIK KpUMIHATI3AIii BTPYYaHHs B AiSUIBHICTh
CYJIOBHUX OpraHiB BHSABWIHCS BHTPHMMaHHMH Yy TOBHIH wMipi (mporecyaibHOT

3JIICHEHHOCTI NE€PECIilyBaHHs, BU3HAYEHOCT1 Ta €AHOCTI TEPMIHOJIOTIT).
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3MiCHEHO aHalli3 MDKHAPOJIHUX CTaHAApTIB y cdepl CyAOyCTpOI Ta CTaTycy
CYIJIB B YaCTHUHI HE3QJIEKHOCTI Ta HEYNEPEHKEHOCTI CyaiB (yHIBEpPCAaIbHOTO Ta
rajgy3eBOro XapakTepy, MPakTUKH MiXKHAPOJIHUX CYIiB). BuBuUeHO 3apyOi’kKHHI TOCBIA
KPUMIHAIBHO-TIPABOT OXOPOHU HE3aNEKHOCTI CyNOBUX IHCTHTYIIH Ha MPHUKIai
anrnocakconcekoi  (CLHA, Kananma), pomano-repmancekoi (@panmis, ©OPH,
Hinepnanmu, benbris, AsBcrtpisa, Icmanis, IIBeinapis, Itamis, Ilomema, Bonarapis,
Pymywnisa, [Benis, danis) Ta mocrcomianictuyHoi npaBoBux cucrem (Jlatsis, Jlutsa,
Ecronis, MonnoBa, I'pysis, Kazaxcran, Bipmenis, AsepOaiimxaH, Y30eKucCTaH,
Kupruscran, Tamxukuctan). 3poOJeHO aKIEHT Ha MOXJIMBOCTIX 3al03UYCHHS
MO3UTHUBHOTO JIOCBiMY (Y YacTHMHI PO3LIMPEHHS KOja TOTEPIHUIUX BiJ BTPYyYaHHS B
JISJIBHICT CYJOBHX OpraHiB oci0; BKa3iBKM Ha O€3IisJIbHICT, y 3aKOHOJABUIM
KOHCTPYKIIIT HOPMH), @ TAKOXK HENPUHUHATHUX JJISI 11€] METH TOJIOKEHHSIX (TTOMIIIEHHS
MPaBOCY/IJIS 10 CKIIJTY 1HIIUX POJAOBUX 00’ €KTIB KPUMIHAIBHO-TIPABOBOI OXOPOHHM).

VY npyromy po3aini aucepraiiii po3risiHyTO 00’€KTHUBHI Ta Cy0’€KTHUBHI O3HAKU
CKJIaxy 37104uHy, nependadenoro cr. 376 KK Ykpainu. 3po06sieHO 3acTepekeHHS, 1110
CIpoOu pO3TISAaTH KATEropilo «IpaBOCYIIs» Yy IMUPOKOMY PO3YyMIHHI BHUKJIMKAaHI
OinbIIe MOoTpedaMH MPaBO3aCTOCYBAHHS, HI’)K KOPEKTHOIO OI[IHKOIO MPABOBOTO CTaTyCy
CYyIOBUX Ta TIPaBOOXOPOHHMX opraniB. IligTpumano oOCTOIOBaHYy y HayKOBI
Jiteparypi nonuibHICTh 3MiHu Ha3Bu Posnimy XVIII Oco6mmBoi yactuau KK Ykpainu,
13 TNPONOHOBAaHMM (opMyitoBaHHIM — «KpuMmiHanbHI TPaBOMOPYIIEHHS MPOTH
MPaBOCY//sl Ta MISUIBHOCTI OPTraHiB KPUMIHAJIBHOI FOCTHUIlT 3 HMOTO 3a0e3MeueHHs».
PonoBuil 00’ekT KpumiHainbHUX npaBonopyueHs Po3ainy XVIII OcobnuBoi yacTuHU
KK Vkpainu BuU3HAU€HO SIK CYCHUIbHI BIZHOCHMHM 3 MPUBOJY 3A1MCHEHHS CyJaMu 1
NPUCSHKHUMHU TPaBOCYAAsl B YKpaiHi Ha 3acajaX BEPXOBEHCTBA MpaBa, a TaKOX
3a0€3MeueHHs] 111€1 AISUTBHOCTI  OpraHaMu  KpPUMIHAIBHOI  tocTuilii. OCHOBHUU
oe3nocepenHii 00’€KT MpPU BTPYYaHHI B CYJIOBY [ISJIBHICTH YTBOPIOIOTH CYCHUIbHI
BIJIHOCHHM, SIKI BUHUKAIOTh 3 IPUBOY 3a0€3MEUCHHS HE3AJIC)KHOCTI CYy0BOI BJIAJIM Bij
HE3aKOHHOTO BIUIMBY Ha 3MIMCHIOBAHE CYISIMH Ta MPUCSHKHUMHU TPABOCYIS, ITUISIXOM
pO3rIIALy 1 BUPINIEHHS y Tiepen0adeHiii 3aKOHOM MpoIlecyalbHii GopMi Ta MOPSIAKY

CYJIOBUX CIIPAB.
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HaBeneHo m0maTKOBI apryMeHTH Ha KOPHCTh BHOKPEMJICHHS MPHUCSHKHOTO SK
CHELIaIbHOTO PI3HOBHUAY MOTEPIIIOrO MPU BTPYYaHHI B JISAIBHICTH CYJIOBUX OpraHiB,
cepell SKUX BKa3aHO (YHKI[IOHATIbHY MPUHAIECKHICTh I1HCTUTYTY MPUCSKHUX;
HEOOX1THICTh 30JIFDKCHHS 13 KpUMIHAJIBHIM 3aKOHOJIaBCTBOM JepkaB €C, y okpeMux 3
AKUX peami3ailisi TaKoro KpoKy BigOyjacs; moTpeOM TMOJ0NaHHS CHUCTEMHOI
cynepewinBocTi y mik wactuHi (ctatts 376 Ta crarti 377-379 KK VYkpainm).
BucnoBieHo NpPOMO3MIIIO MO0 JOIUIBHOCTI BKIIOYEHHS A0 4YHCHA TOTEPIINX
OJIM3BKOTO pOJMYA Ta YjeHa CiM’1 CyAJl YM MPUCSKHOTO. Po3risiHyTo ¥ miaTpuMaHo
noTpedy KpHMIHAIBHO-IIPABOBOI OXOPOHU CYJJIB MIKHAPOJHHUX CYJIB, YYaCHUKOM
AKUX € YKpaiHa, 13 (opMyJIIOBaHHSIM CaMOCTIHHOTO IpaBujia 3a00POHEHOI MOBEIIHKU
11010 HUX y pamkax cT. 376 KK Ykpainu.

Y Mexax XxapaKTepUCTUKH 00’ €EKTUBHOI CTOPOHU BTPYYaHHS B AISUTHHICTD CYJTOBHX
OpratiB JIoBeJieHa MOTpeda nepeadauuTu y KOHCTPYKIli HOpMU (POopMy IPOTUIIPABHOI
O€3IsUIbHOCTI, OOYMOBJICHY: MNPUMNMCAMU PETYISATOPHOTO 3aKOHOJAABCTBA (3aKOHU
VYkpainu «IIpo Bumy pany npaBocynas», «IIpo cyaoycTpiil 1 craryc CyaaiB»), IO
nepeadavyaroTh MPABOBE pearyBaHHs Ha MOPYIICHHS TapaHTId HE3aleKHOCTI CYIUIIB
oco0aMM yHACIIJIOK J1i Ta 6e3isuibHOCTI; mo3uliiero BPII y yacTuHI OIIHKK BKa3aHUX
BUIAJIKIB caMe€ SIK BTPYYaHHS; QHAJIOTIYHUM 3apyODKHUM JOCBIJJOM KPHUMIHAIBHO-
IIPaBOBOI OXOPOHH.

KoHcTaToBaHO, 1110 TEPMIH «BIUIUBY CJIiJl BBAYKATH OUIBII BIAMIOBITHUM OMHUCAHOMY
y cr. 376 KK VYkpainu 3a00poHEHOMY MpaBWIy MOBEIIHKH, SIKUA MaKCHUMAaJIbHO
CIIBBITHOCUTHCS 13 MOTpeOaMU MPaBO3aCTOCYBAHHSI.

VY pamkax onucy HalOUIbII TUIIOBUX CIOCOOIB BTPYUYaHHS B JISJIBHICTH CYJOBUX
OpraHiB pPO3MISIHYTO HE3aKOHHHWH BIUIMB HA TOTEPIIJIOr0 4epe3 MpOXaHHS, BKa3iBKH,
peKOMeH/1allii, BAMOTH, TIOTPO31, HACHJILCTBO, MiAKYM, KpUTUKY y 3MI 1o BUpieHHS
COpaBu Yy 3B’S3Ky 3 11 pO3IJISAOM, a TaKOX BUIAAKA BUYMHEHHS MEPEIIKOJ 10
3MIMCHEHHS CYJJICI0 MPAaBOMIPHOI IIsUTBHOCTI IUISIXOM MIKETYBaHHS CYJly, OpraHizaliito
MITHHTIB YM JIEMOHCTpaIliii. 3p0o0JICHO BUCHOBOK II0J0 HEIOIIJILHOCTI 3aKPITIJICHHS
BIJIKPUTOTO MEPEJIIKy CIIOoco0iB BTpYUYaHHS B JiSIHICTh CyJ0BUX opraHiB y ctT. 376 KK

Ykpainu.
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AHani3 o3HaK cy0’€KTa BTpyUYaHHS B JISJBHICTh CYJOBUX OpraHiB 3acBIAUYE, IO
HUM MOKe OyTH TUIBKH (i3muHa 0co0a, el MiAXi BIAMOBIAaE TPUHITUIIAM OCOOHCTOT,
BUHHOI Ta TMEpPCOHAIBHOI BIJIMOBIJAIBLHOCTI 3a BUMHEHE. PO3IIMpEHHS MiACTaB
3aCTOCYBaHHA [0 IOPUAMYHUX OCI0 3aX0/AiB KPUMIHAJIBHO-TIPABOBOTO XapaKTepy
(cr. 96° KK Vkpainu) 3a paxyHOK KPMMIiHAJIFHHX IIPAaBOIOPYLICHb, NEPea0aueHHX
cratTsamu 376-379 KK Ykpainu BU3HAHO BUMPABAAHUM KPOKOM 3aKOHOAABIIA. 3 OTJISTY
Ha CTAaTUCTHYHI JIaHl, KOHCTATOBAHO, IO BUMAJKU BUYMHEHHS JOCTIHKYBAHOTO JETIKTY
HEOCYJTHOIO 0COOO0I0 HAa MPAKTHUIll HE CTAHOBJISITh YaCTKH, HEOOX1THOI JUIsl POBEACHHS
JOAATKOBUX JOCIHIIKEHb Ta (POPMYJIIOBAaHHSI OCOOJIMBUX BUCHOBKIB IOAO CYyO’€KTa Y
[[bOMY BIJIHOIICHHI. 3arajibHUN BIK KPUMIHAJIBHOI BIJMOBIAAIBHOCTI € OOIPYHTOBAHUM,
3Ba)XAl04YM Ha Te, 10 MaJOJITHI 0coOu (BikoM Bija 14 1o 16 pokiB) MOXKYTh HOTPAITUTH
10 cepu 3A1MICHEHHS TPABOCYsl Ta OpaTH OCOOMCTY y4acTh y PO3IJIsiAl CIIpaB CyA0M
JUIIE y HEBEIWKINA YacTHHI INepeadadyeHuX 3aKOHOM BHUITQJIKIB, Y 1HIIUX K€ — JIIOTh
yepe3 CBOTO0 3aKOHHOTO TMPEACTaBHHKA. 3pOOJIEHO BHCHOBOK, IO BHCJIOBICHI Yy
HAayKOBIM  JiTepaTypi  MPOMO3HUINT  IIOJ0  3MEHIIEHHS  BIKY  KPUMIHAJIBHOL
BIJIMOBIJIAJIFHOCTI  3arajloM HE CHIBBIIHOCATBCS 13 XapaKTEPHUCTHKOI Cy0’€KTa
HE3aKOHHOTO BTPYYaHHS B AISUIBHICTh CYJUII.

BcranoBneno, mo noteHiiine 36uibienHs epekruBHocTi cr. 376 KK VYkpainu
CJIJI TOB’SI3aTH 13 3aKpiIUICHHSAM y i1 CTPYKTypi Takoi 0coOJMBO KBali]ikyrouoi
00CTaBWHHU, SIK BUMHEHHS JICNIIKTY CIY>KO0BOIO 0CO0O0I0, 1110 3aiiMa€e BIAMOBIJAIbHE YU
0CO0JIMBO BIAIIOBIJAILHE CTAHOBUIIIE.

VY po3pi3i XapakTepUCTUKU CyO’ €KTUBHOI CTOPOHU CKJIaJy BTPYUYaHHS B JIISUIbHICTD
CYJIOBUX OpPTraHiB JOBEJCHO, IO BHOKPEMJICHHS HENMPSIMOTO YMHUCIY NpPH BTPYYaHHI B
JUSTBHICTD CYJIOBUX OpPraHiB HE € 3aKOHOJaBYO MOJKJIMBHM, 3 OTJISIAYy Ha BOJHOBHUU
kputepiil. IlepecnigyBana cy0’eKToM MeTa, K O€3MOCEpEeHhOTO yYaCHUKA CYJOBOTO
MPOIIECY YW 3aIliKaBJICHOTO Yy MOro pe3ylibTaTax OMOCEPEKOBAHO (Uepe3 IHTepecu
OJMM3BKUX HOMY 0CI0 TOIIO) HE CHIBBIJHOCUTBHCS 13 3aKOHOAABYMM PO3YMIHHIM
HETMPSMOT0 YMHUCIY, 3a SIKOro 0co0a YCBIJIOMIIIOE CYCHIJIbHO HEOe3MeYHUN XapakTep

cBOTO misiHHA (mii a00 Oe3nmisyIbHOCT), Tepemdadae MHOro CyCHuUIbHO HeOe3NmeyH1
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HACNIIJKA 1 Xoua He Oaxkae, aje CBIIOMO mpuiyckae ix HactaHHs (4. 3 cr. 24 KK
VYkpainn).

[TimcymMoBaHoO, 1110 HAJIEKHINH KPUMIHAJIBHO-TIPABOBINA OXOPOHI AiSIILHOCTI CYJIOBUX
OpraHiB BiJ] BTpy4YaHHs HE COPUATHME K HaJAMIpHA JeTali3alisi pi3HOBUAIB METH, TaK 1
KaTerOpHUYHe 3alepeueHHs i1 MOoJaablIoro nepeOdyBaHHS y 3aKOHOJIaBUiil KOHCTPYKIIIT
HOpMU. OOTpyHTOBAaHUM CJIiJ] BBaXaTH ii ()OpMaIbHO-3MICTOBHUI OMUC y JAKOHIYHIN
dbopwmi. 3Baxkarouu Ha BIJICYTHICTh 3aKOHOJABYO BCTAHOBJICHUX KPUTEPIiB BiIHECCHHS
CYJIOBOTO PpIIIEHHS JO MPaBOCYJHOTO/HENPABOCYHOTO, OUIBII KOPEKTHUM Ta
3aKOHOJJaBY0 YHOPMOBAaHUM € (DOPMYIIIOBAaHHS METH y BUIJIAJI HE3aKOHHOIO Ta/abo
HEOOIPYHTOBAHOI'O CYJJOBOTO PIIIEHHS.

VY TperboMy pO3AUTI AMCEPTaIlli PO3KPUTO 3MICT KBali(DiKyIOUMX O3HAK CKJIady
BTpYYaHHs B JIISUIBHICTh CYJOBUX OpraHiB, a TaKOX 3allpOMOHOBAHE BJIAaCHE OayeHHS
II0JI0 BUPIIMICHHS OKPEMHUX TMPOOJEMHUX MHUTaHb KPUMIHAIBHO-IPABOBOI OIIIHKHU
JOCTIKYBaHOT TOBEJIHKU. 3Ba)KalOYM Ha CHCTEMHICTh 3B’SI3KIB Ta TOTpeOy
KOPEKTHOTO BXMBAHHS TEPMIHOJIOTII, MIATPUMAHO MO3HIII0 MOJANBIIOIO 3aKPIIJICHHS
KBaM(piKyrOUOi O3HAKU y BUTJISAI BUKOPUCTAHHS Biagu ab0 CIy»KOOBOTO CTaHOBHUIIA
ML Yac BYMHEHHS JENIKTy. BHCYHyTO aprymeHTamio MO0 HEJOLIBHOCTI
nepeOyBaHHs y KBaji(iKOBAaHOMY CKJIaAl HACHIAKIB Yy BUIIAAI  (AKTHUYHOTO
MEPEIIKODKAHHS 3arMmo0iraHHI0 KPUMIHAJIFHOMY MPABOMOPYIICHHIO Y 3aTPUMAHHIO
ocoOu, sika MOro BUMHUIA, SIK TaKUX, 1[0 HE CIIBBIAHOCITHCA IMOBHOKI MIpOK0 13
MpPEAMETHO-(QDYHKIIIOHABHOIO  TUIOHIMHOK  JisIbHOCTI  cyay.  OOrpyHTOBaHO
3aKpIIUICHHS y SIKOCTI KBaii()iKyr4oi O3HAKM HACIHIJKIB MPOTHUIPABHOI MOBEIIHKU Y
BUTJISA/II ICTOTHOI IKOJAM OXOPOHIOBAaHMM 3aKOHOM IIpaBaM 1 CBOOOJaM TPOMAJIsH,
Jep’)KaBHUM YU TPOMAJCHKHM 1HTEpecaM abo 1HTepecaM IOPUANMYHHX Oci0, IIIo
CHPUATUME TaKOX 1 OJHAKOBOCTI KPUMIHAJILHO-TIPABOBOT'O PErYJIIOBaHHS.

[TinTBepHKEHO HASIBHICTH KOHKYPEHIIT OAHOO00 €KTHUX KPUMiHAIBHO-TIPABOBHX
HOpPM — 00’ €KTIB CKJIaly 3JI0YMHY, iepeadayeHux y 3aranbHiil (cT. 376 KK Ykpainn) ta
cnemianbHuX (crarti 377-379 KK Ykpainn) HopMmax, siki BXOASTH A0 OJHOTO POJOBOTO
00’€KTa — CyCHUIbHUX BIJIHOCHH, 11O CKJIAJal0ThCs 3 MPUBOAY 3AIMCHEHHS CylaMu Ta

NPUCSHKHUMU MTPaBOCYIsl B YKpaiHi Ha 3acajaxX BEpXOBEHCTBA MpaBa, Ta 3a0e3MeUeHHs
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€1 MISUTBHOCTI OpraHaMy KpUMiHaiIbHOI focTuilii. HarosiomeHno Ha BaKIWBOCTI TPHU
kBasTi(ikaIii ocoOJIMBYy yBary NpUAUIATH 3’SICYBaHHIO OO0’ €KTHBHOI CTOPOHHU CKJIaxy
3JI0YMHY, & TAKOXK Cy0’€KTa Ta cy0’ €KTUBHOT CTOPOHHU.

3anponoHOBAaHO ~ QJITOPUTM  KPUMIHAJIBLHO-TIPABOBOI  OIIHKK  MEpea0avYeHHIX
cratTtamu 376, 377-379 KK Ykpainu aemKTiB:

1) xpuMiHaJIBHO-TIpaBOBa KBadi(ikallisi BYNHEHOTO JIMIIE 3a HOPMaMM CTaTTel
377-379 KK VYkpaiau (cmemiasibHIME 10 BigHOmeHHI0 10 cT. 376 KK VYkpainm), 3a
YMOBH, IO KIHIIEBOIO METOI0 BHCJIOBJIEHUX MOTPO3 YM (HaKTUYHOTO 3aCTOCYBaHHS
(G13MYHOTO HACWUJIBCTBA, 3HUILECHHS YM TMOLIKOJPKEHHS MailHa MOTepmijioi ocodu, €
OakaHHsI BIUIMHYTHM Ha TPOLIEC BUKOHAHHS CYJJICI0 CBOIX CIIyKOOBHX OOOB’SA3KIB U
NO0OUTHCS BUHECEHHST HEMTPABOCY/THOTO PIillICHHS;

2) KpUMiHaJbHO-TIpaBOBAa KBamidikaimisi BYMHEHOTO Y BHIIAJKy pEaIbHOT
CYKYMHOCTI 3JI04MHIB, niependadeHux crartsimu 376 ta 377-379 KK Vkpainu. Bunaaku
peanbHOi CYKYNMHOCTI OyJlyTh YTBOPIOBATH TaKOK CUTYyallli 3a HAsBHOCTI TPUBAJIOTO
pPO3pHUBY y Hacl MK 3JIOYMHHUMHU €Mi30[aMH, BIJACYTHOCTI €IMHOTO YMHCIY, PI3HOI
METH TIPOTUIIPABHOT TOBEAIHKHU.

Kuo4oBi ciioBa: kpuMiHaabpHO-TIPaBOBA MOMITHKA, TOMITHKA Y cdepi 60poTHOH 13
3JIOYMHHICTIO, KPUMIHAJIBHO-TIPABOBA OXOpPOHA, KPUMIHAJIBHO-TIPABOBA MPOTHU/IISA,
KpUMIHAI3aIlisg, MpaBOCYAJs, KpUMiHaJIbHA  BIAMOBINAJIBHICTh, KPUMIHAJIbHE
MOKapaHHs, KPUMIHAIBHO-TIPABOBA XapaKTEPUCTHKA, KPUMIHAIBHE TPABOMOPYIIECHH,
KpUMIHAJIbHI TIPABOMOPYIICHHS TPOTH MPABOCYAJIsl, BTpPYUYaHHS B JISUIbHICTh CYJIOBUX
OprasiB, cyJJs, KpUMIHQJIbHO-TIpaBOBa KBadi(iKalis, KOHKYPEHISl KpUMIHAIbHO-

IIpaBOBUX HOPM.



SUMMARY

Pulyk V. M. Criminal law policy in the field of ensuring protection against
interference in the activities of judicial bodies. — Qualification scientific work on the
rights of the manuscript.

Dissertation for the Doctor of Philosophy Degree in specialty 081 Law. — Vasyl
Stefanyk Precarpathian National University. lvano-Frankivsk, 2024.

The dissertation is a comprehensive study of criminal law policy in the field of
protection against interference with the judiciary, which provides scientific conclusions
on the consolidation and preservation of criminal liability for unlawful attempts to
correct the administration of justice, the characteristics of the elements of the crime
under Article 376 of the Criminal Code of Ukraine, and the problematic aspects of
criminal law assessment of the analyzed unlawful behavior faced by criminal law theory
and practice.

The first chapter of the dissertation is devoted to the general theoretical
foundations of criminal law policy in the area of protection against interference with the
judiciary. In determining the historical genesis of the criminal law on interference with
the judiciary, the author uses a mixed criterion, which is primarily based on the validity,
legal force and level of codification of a legal monument and additionally takes into
account the historical stages of formation of Ukrainian statehood. The author suggests
that the periodization of criminal law protection of the independence of judicial
institutions in Ukraine should be associated with the following stages: a) Stage | (XI -
XV centuries) — the origins of criminal law policy in the area of protection against
interference with the activities of judicial bodies and persons entrusted with the
administration of justice; b) Stage 11 (XVI - XIX centuries) — the formation of criminal
law policy due to the differentiation of legal regulation of public relations, including
those entrusted with the administration of justice) — the formation of criminal law policy
due to the differentiation of legal regulation of social relations by their areas, including
those related to the judiciary; c) Stage Ill (early twentieth century — adoption of the
Criminal Code of Ukraine in 2001) — the system of crimes against justice is more

clearly enshrined in criminal law; there is a fixation within the criminal law policy in
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the field of protection against interference with the activities of judicial bodies and
persons entrusted with the administration of justice of unlawful behavior, the content of
which generally corresponds to the current provision of Article 376 of the Criminal
Code of Ukraine; d) Stage IV (adoption of the Criminal Code of Ukraine in 2001 — to
the present) — improvement of criminal law policy.

Further prospects (trends) of criminal law policy are related to the activities of the
Working Group on the Development of Criminal Law, which resulted in a decrease in
the number of crimes against the foundations of justice; classification of illegal
influence on a judge as a minor crime; abolition of special rules providing for liability
for violence (mental and physical), damage/destruction of property, and murder of a
judge in connection with his/her activities related to the administration of justice
(current Articles 377-379 of the Criminal Code of Ukraine).

Based on classical scientific research, developed and supplemented by domestic
scholars, and the unanimity achieved by them, the author assesses the most significant
and important ones: a) the grounds for criminalization of interference with the judiciary
(public danger of behavior; its prevalence and dynamics; the need to influence it
through criminal law means; Ukraine's international legal obligations; availability of
material resources for the implementation of the criminal law prohibition; and the level
of public legal awareness); b) the principles of criminalization of interference with the
judiciary (constitutional adequacy; procedural possibility of prosecution; certainty and
uniformity of terminology; absence of gaps in legislation and prohibition of
excessiveness). The author makes a general conclusion that the legislator has complied
with the grounds necessary for the formation of the criminal law prohibition of
interference with the judiciary, and that they are relevant for its further preservation. It
is proved that not all the principles of criminalization of interference with the judiciary
have been fully observed (procedural feasibility of prosecution, certainty and uniformity
of terminology).

The author analyzes international standards in the field of the judiciary and the
status of judges in terms of independence and impartiality of judges (universal and

sectoral standards, and the practice of international courts). The author examines foreign
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experience of criminal law protection of the independence of judicial institutions on the
example of Anglo-Saxon (USA, Canada), Romano-Germanic (France, Germany, the
Netherlands, Belgium, Austria, Spain, Switzerland, Italy, Poland, Bulgaria, Romania,
Sweden, Denmark) and post-socialist legal systems (Latvia, Lithuania, Estonia,
Moldova, Georgia, Kazakhstan, Armenia, Azerbaijan, Uzbekistan, Kyrgyzstan,
Tajikistan). The author emphasizes the possibilities of borrowing positive experience (in
terms of expanding the circle of victims of interference with the judiciary; indications of
inaction in the legislative construction of the provision), as well as unacceptable
provisions for this purpose (placing justice within other generic objects of criminal legal
protection).

In the second section of the dissertation, the author analyzes the objective and
subjective elements of the crime under Article 376 of the Criminal Code of Ukraine.
The author makes a reservation that attempts to consider the category of «justice» in a
broad sense are caused more by the needs of law enforcement than by a correct
assessment of the legal status of judicial and law enforcement agencies. The author
supports the expediency of changing the title of Chapter XVII1 of the Special Part of the
Criminal Code of Ukraine, with the proposed wording — «Criminal offenses against
justice and activities of criminal justice authorities to ensure it». The generic object of
criminal offenses of Section XVIII of the Special Part of the Criminal Code of Ukraine
is defined as social relations regarding the administration of justice in Ukraine by courts
and juries on the basis of the rule of law, as well as the provision of this activity by
criminal justice authorities. The main immediate object of interference in judicial
activity is social relations arising from ensuring the independence of the judiciary from
unlawful influence on the administration of justice by judges and jurors through
consideration and resolution of court cases in the procedural form and manner
prescribed by law.

The author provides additional arguments in favor of distinguishing a juror as a
special type of victim in case of interference with the judiciary, including the functional
affiliation of the jury institution; the need for convergence with the criminal legislation

of the EU countries, some of which have already implemented such a step; and the need
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to overcome systemic contradictions in this part (Article 376 and Articles 377-379 of
the Criminal Code of Ukraine). The author suggests that it is advisable to include a
close relative and family member of a judge or juror among the victims. The author
considers and supports the need for criminal law protection of judges of international
courts to which Ukraine is a party, with the formulation of an independent rule of
prohibited conduct in relation to them under Article 376 of the Criminal Code of
Ukraine.

Within the framework of characterizing the objective aspect of interference with
the judiciary, the author proves the need to include in the construction of the rule a form
of unlawful omission due to: the provisions of regulatory legislation (Laws of Ukraine
«On the High Council of Justice», «On the Judiciary and the Status of Judges») which
provide for a legal response to violations of the guarantees of judicial independence by
persons, regardless of their actions or inaction; the position of the High Council of
Justice in terms of assessing these cases as interference; and similar foreign experience
of criminal law protection.

It is stated that the term «influence» should be considered more consistent with the
prohibited rule of conduct described in Article 376 of the Criminal Code of Ukraine,
which is most closely related to the needs of law enforcement.

As part of the description of the most typical methods of interference with the
judiciary, the author examines illegal influence on the victim through requests,
instructions, recommendations, demands, threats, violence, bribery, criticism in the
media before the case is resolved in connection with its consideration, as well as cases
of obstruction of a judge's lawful activities by picketing a court, organizing rallies or
demonstrations. The author concludes that it is inexpedient to enshrine an open list of
methods of interference with the judiciary in Article 376 of the Criminal Code of
Ukraine.

The analysis of the characteristics of the subject of interference in the activities of
the judiciary shows that it can only be an individual; this approach is consistent with the
principles of personal, culpable and personal responsibility for the act. The expansion of

the grounds for application of criminal law measures to legal entities (Article 962 of the
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Criminal Code of Ukraine) by criminal offenses under Articles 376-379 of the Criminal
Code of Ukraine is recognized as a justified step by the legislator. Given the statistical
data, it is stated that the cases of committing the tort under study by an insane person in
practice do not constitute the proportion necessary to conduct additional research and
formulate special conclusions regarding the subject in this regard. The general age of
criminal liability is reasonable, given that minors (aged 14 to 16 years) can be brought
before the administration of justice and participate in court proceedings only in a small
number of cases provided for by law, while in other cases they act through their legal
representative. It is concluded that the proposals made in the scientific literature to
reduce the age of criminal liability generally do not correlate with the characteristics of
the subject of unlawful interference with the activities of a judge.

The author establishes that the potential increase in the effectiveness of Article 376
of the Criminal Code of Ukraine should be associated with the consolidation of such a
special qualifying circumstance as the commission of a tort by an official holding a
responsible or particularly responsible position in its structure.

In the context of characterizing the subjective side of the elements of interference
with the judiciary, the author proves that it is not legally possible to distinguish indirect
intent in interference with the judiciary, given the volitional criterion. The goal pursued
by the subject, as a direct participant in the trial or indirectly interested in its results
(through the interests of his close persons, etc.), does not correspond to the legislative
understanding of indirect intent, in which a person is aware of the socially dangerous
nature of his act (action or inaction), foresees its socially dangerous consequences and,
although not willing, consciously assumes their occurrence (part 3 of Article 24 of the
Criminal Code of Ukraine).

The author concludes that proper criminal law protection of judicial activities from
interference will not be facilitated by either excessive detailing of the types of purpose
or categorical denial of its further presence in the legislative construction of the
provision. Its formal and substantive description in a concise form should be considered

reasonable. Given the absence of legally established criteria for classifying a court
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decision as just or unjust, it is more correct and legally regulated to formulate the
purpose in the form of an illegal and/or unjustified court decision.

The third chapter of the dissertation reveals the content of the qualifying features
of interference with the activities of judicial bodies, and also offers the author's own
vision of solving certain problematic issues of criminal law assessment of the behavior
under study. Given the systematic nature of the links and the need for correct use of
terminology, the author supports the position of further consolidation of the qualifying
feature in the form of use of power or official position during the commission of a tort.
The author argues that it is inexpedient to include the consequences in the form of
actual obstruction to the prevention of a criminal offense or detention of the person who
committed it, as such, which do not fully correlate with the subject-matter and
functional area of court activity. The author substantiates that the consequences of
unlawful behavior in the form of substantial damage to the rights and freedoms of
citizens protected by law, state or public interests, or interests of legal entities should be
included as a qualifying feature, which will also contribute to the uniformity of criminal
law regulation.

The author confirms the existence of competition between single-object criminal
law provisions — the objects of corpus delicti provided for in the general (Article 376 of
the Criminal Code of Ukraine) and special (Articles 377-379 of the Criminal Code of
Ukraine) provisions which are part of the same generic object — social relations arising
from the administration of justice in Ukraine by courts and juries on the basis of the rule
of law, and ensuring this activity by criminal justice authorities. The author emphasizes
the importance of paying special attention to the objective side of the crime, as well as
the subject and subjective side during qualification.

The author proposes an algorithm for criminal law assessment of torts under
Articles 376, 377-379 of the Criminal Code of Ukraine:

1) criminal legal qualification of the offense only under the provisions of Articles
377-379 of the Criminal Code of Ukraine (special in relation to Article 376 of the
Criminal Code of Ukraine), provided that the ultimate goal of the threats or actual use

of physical violence, destruction or damage to the property of the victim is the desire to
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influence the process of performing the judge's official duties or to achieve an unjust
decision;

2) criminal legal qualification of the offense in the case of a real aggregate of
crimes under Article 376 and Articles 377-379 of the Criminal Code of Ukraine. Cases
of real aggregate will also be formed in situations where there is a long time gap
between criminal episodes, lack of a single intent, and different purposes of unlawful
behavior.

Keywords: criminal law policy, policy in the field of fighting crime, criminal law
protection, criminal law counteraction, criminalization, justice, criminal liability,
criminal punishment, criminal law characteristics, criminal offense, criminal offenses
against justice, interference with the judiciary, judge, criminal law qualifications,

competition of criminal law provisions.
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