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bnaxenko T.B. [IlpaBoBuii cTaTyc HeE3aJICKHOTO ujieHa (HE3aJIeKHOTO
HEBUKOHABYOTO JTUPEKTOpPA) HATISAMOBOI paau (paaW TUPEKTOPIB) B aKI[IOHEPHOMY
ToBapucTBi. — KBamidikaliiiHa HaykoBa Ipalls Ha IpaBax pyKOITHCY.

Huceprariiiss Ha 3100yTTS CTymeHs AokTopa (imocodii 3a cremianbHicTiO 081
[TpaBo. — Ilpukapnarcbkuii HaiioHanbHUN yHiBepcuTeT iMeHi Bacuns Credanuka,
M.IBaHO-®pankiBChK, 2025.

Jluceprallisi TMPHUCBSYEHA TEOPETUKO-TIPABOBOMY JOCHIIKEHHIO TPaBOBOTO
CTaTyCy HE3aJIeKHOIO0 ujeHa (He3aJeKHOr0 HEBMKOHABUOTO TUPEKTOpa) HarisioBOI
pamu (paau JUPEKTOPIB) SIK IMOCATOBOI OCOOM B CHCTEMI OpraHiB KOPIOPATUBHOTO
YOpPABIIHHSA AKI[IOHEPHUM TOBApUCTBOM, aJanTalii HallOHAaJbHUX HOPMATHUBHO-
IIPABOBUX aKTIB J0 MI)KHAPOJHUX MPAKTUK KOPIIOPATUBHOIO YIPABIIHHS, BUSBJIECHHIO
€TalmiB PO3BUTKY IMPABOBOrO I1HCTUTYTY HE3QJIEKHOTO WieHa (HE3aJeKHOIro
HEBUKOHABYOIO JHUPEKTOpa) HariasgoBoi paau (paad JOUPEKTOPIB) aAKI[IOHEPHOTO
TOBapUCTBA B YKpaiHi Ta 3a ii MeXaMH, 3’ sICYBaHHIO MICIISl LIbOTO IIPABOBOI'O IHCTUTYTY
B CHCTEMi KOPIOPATUBHOTO YIPABIIHHS;, BCTAHOBJICHHIO OCOOJMBOCTEH MOPSIKY
oOpaHH$1, 3BUILHEHHSI HE3aJIE)KHOTO WieHa (HEe3alle)KHOTO HEBHKOHABUOTO JMPEKTOPA)
HaIJII0BO1 paau (paau JUPEKTOPIB), aHaNi3y WOro mpaB Ta 00OB’S3KIB, BU3HAYEHHIO
ocoOMBoOCTER MBUILHO-TIPABOBOT B1IIOBIIAJILHOCTI HE3AJIEXKHOTO yJjIeHa
(He3aJIeXKHOT0 HEBMKOHABUOIO JUPEKTOpA) HATJSAI0BOI paau (paaud JTUPEKTOpIB) Ta
CTpaxyBaHHS MOro IOPUAMYHOI BIAMNOBIIAIBHOCTI. TakoX y poOOTI MOPIBHIOETHCS
IPABOBUM CTaTyC HE3aJEKHOTO uieHa (HEe3aJeKHOr0O HEBHKOHABUOTO JUPEKTOPA)
HaTJISI0BO1 panu (paay JUPEKTOPIB) B YKpaiHi Ta B PaBl 1HO3EMHUX JICPKaB.

BcranosiieHo, 1110 3anpOBaI>)KEHHS IHCTUTYTY HE3aJIEKHHUX YICHIB (HE3aJIeKHUX
HEBUKOHABYMX JUPEKTOPIB) 00yMOBIIEHO: 1) MOTpeOOr0 3aXHUCTy MpaB MIHOPUTAPHUX
1HBeCTOpPIB B YKpaiHi; 2) HEOOXIJHICTIO BUKOHaHHS BUMOT JloroBopy mpo acoliaiiro
MK YkpaiHoto Ta €C y cdepi KOpHOPATUBHOIO YMPABIIHHS, 3) BIPOBAIKCHHIM
MDKHApOJIHUX CTaHAapTiB cTocoBHO [IAT, axkiii sKkuX BKIIOYEHO N0 Oip>KOBOTO

peecTpy, 3 METOK MiHIMI3alli PU3UKIB HEIIATOCTIPOMOXHOCTI, 3JIOBKMBAHHS
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CIIy’)KOOBHUM  CTAHOBMILEM  TOIIO; 4)  KOHBEpPreHIIE0  MPaBOBUX  CHCTEM
(KOHTHHEHTAJIBHOI Ta aHTJIO-aMEPHUKAHCHKO1) B chepl KOPIIOPATUBHOI'O YIIPABITIHHS.

Ha miacraBi aHanizy iHO3eMHHUX MPAKTUK PETYIIOBAHHS MPABOBOTO MOJIOKCHHS
HE3aJIEKHOTO JUPEKTOpa 3’SICOBAHO, 10 B KOPIOPATUBHOMY YIPaBIIHHI 1HO3EMHHUX
KOMIIaHI# BIICYTHI €IMHI KPUTEPIi HE3AIEKHOCTI, a TAKOK HAsIBHI CYTTEB1 BIAMIHHOCTI
B MOpsSAKy oOpaHHS (IPU3HAYCHHS) HE3AJICKHUX HEBUKOHABUYMX JHUPEKTOPIB Ta
BIJIMIHHOCTI IT1JICTaB MPUITMHEHHS X TOBHOBAKEHb.

JloBenieHo, 110 iICHY€ HEOOXITHICTh CTBOPEHHS MPOQIIHHOI CaMOPETYTIOBATBHOT
oprasizaiii, KOMIIETEHIlA sKOi Oyna Ou 3o0cepekeHa TIIBKM Ha (HOpMyBaHHI
CTaHJIapTiB, HOPM, ITPaBWJI JISUIbHOCTI HE3aIEKHUX YICHIB (HE3aJIeKHUX HEBUKOHABUMX
JUPEKTOPIB), BIICTOIOBaHHI 1X 1HTEPECIB.

Ha mincraBi anamizy HOPMATHUBHUX IOJOKEHb KIAcH(IKOBAaHO BHUMOTH, SIKi
CTaBJIATHCS JO HE3AICKHOTO AUPEKTOPa, B 3aJEXKHOCTI BiI: 1) TeMmopanabHOi i
BUMOIHM: a) TOCTIIiHO [ito4i (HemepeOyBaHHS B JAUIOBHX CTOCYHKax 31 3HAYHUMH
aKilioHEepaMu, BIJCYTHICTh y BJIACHOCTI 3HAYHOTO IMAaKETy akiliif; 0) TMM4YacoBO Jir04i
(miiicHI HAa MOMEHT BCTYIy Ha I0ocaay); 2) METOLY MPaBOBOTO PETYJIIOBAHHS: a) BAMOTU
PEKOMEHJAIIHHOTO XapakTepy; 0) BUMOTH, IO MalOTh XapakTep 00O0B’SI3KOBOCTI; 3)
IOPUIMYHOI CHUJIM BCTAHOBJIEHI: a) 3aKOHOM; O) MMi/I3aKOHHUMH HOPMAaTUBHO-TTPaBOBUMU
aKTaMHM; B) aKTaMH JIOKaJIbHOI IPABOTBOPYOCTI; 4) KPUTEPIIO HAIBHOCTI/BICYTHOCTI: Q)
MO3UTHBHI (BUI]A OCBITa, TMOBHA IMBUIbHA MJI€3JATHICTh TOIIO); ©) HEraTHBHI
(BIACYTHICTh POJMHHUX CTOCYHKIB, HenepeOyBaHHS Ha BIANOBIOHIA TMocaigl B
CYKYMHOCTI O11bI1Ie Hi%K 12 pOKIB 1 T.11.).

OO6rpyHTOBaHO, 10 3a0opoHa OOiMaTH Tocaay ocobaM, sKI paHile
CHIBIpAIIOBAIM 3 1HO3EMHUMHU YW MIDKHAPOJAHUMH HEYPSIOBUMH OpraHizallisiMu,
KBOTYBaHHsI YM Oy/b-siIKe 1HIIIE OOMEKEHHS 3a KPUTEPIEM T'pOMaJSIHCTBA ab0 BHMOTa
CTOCOBHO TIOBHOI BIJICYTHOCTI 1HO3EMHHMX TpPOMAJSH CEpe/] HE3aJeKHUX YJICHIB
HaTJIS0BOI paJi CYMEPEeUnTh 3acajaM BITUYM3HSAHOTO KOPIOPATHBHOIO YIPABIIHHS Ta
HETraTHBHO BIUIMBATHME HA BHX1J IUX MiAIPUEMCTB HA 1HO3EMHI PHHKH, iX 1HTETPAIIiio
B CBITOBY €KOHOMIYHY CHUJIBHOTY Ta B IUJIOMY 3alIKOJWTh €()EKTUBHOMY

KOpropaTuBHOMY ympaBiiHHiO AT.
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3 ypaxyBaHHSM TEHJICHI[IH PO3BUTKY KOPIOPATUBHOTO  YIPaBIIHHSA
€Bponeiicbkkoro Corw3y apryMeHTOBaHO HEOOXIJTHICTh 3aKpPIMUICHHS Y BITYU3HSIHOMY
KOPIOPAaTUBHOMY TMPaBi MPUHITUITY T€HIAEPHOI PIBHOCTI, MUISIXOM JTOTPUMaHHS OaaHCy
MPEICTaBHUIITBA KIHOK Ta YOJIOBIKIB cepell He3aJeKHUX JUPEKTOPIB HATJISAO0BOI paau
(pagu TUPEKTOPiB).

KoHcraTroBaHo, 110 K B TE€Opii KOPIMOPATUBHOTO IpaBa, TaK 1 B 3aKOHOJIABCTBI
HE ICHY€E €JIMHOIO0 MiAXOY J0 PO3YMIHHS HE3aJIEKHOCT] WICHIB HAIISAA0BOI paau (paau
JTUPEKTOpiB). BiAmoBinHe MOHATTS BIJHOCHUTHCA 1O KATEropii OLIHOYHHUX, a HOTO
TpaKTyBaHHS Ta BUKJIAJ Y MPABOBUX CHCTEMaX 3aJI€KaTh BiJ OCOOIUBOCTEN COIlIaIbHO-
CKOHOMIYHMX yMOB KOHKPETHOI CHCTeMH TIpaBa Ta MOJENl KOPHOPAaTUBHOIO
yHOpaBiHHA. 311 TapMoHi3alii 3 acquis €sporelicbkkoro Coro3y 0OIPYHTOBAaHO
J0JIATKOBI KpHUTEpil HE3aJe)KHOCTI 4iIeHa HarAA0BOI paau (paad aupekTopis): 1)
BIICYTHICTh CIIOPITHEHHS; 2) HEMOXKJUBICTh y4acTi B ayJUTOPCHKIM ¢ipmi, 110
HaJlaBaJia ayJIUTOPCHKI MOCIYTd TOBAapUCTBY; 3) HemepeOyBaHHs Ha IMOCajl TUPEKTopa
IHIIIOTO TOBApUCTBA, B SIKOMY MocazoBl ocodu AT € wieHamu HariusaoBoi paau (paau
JUPEKTOPIB).

3 MeTow ypaxyBaHHS cCHenu@iKd BITYU3HSIHOI MOEN KOPIMOPATUBHOTO
YOPABIIHHSA 3alpONOHOBAHO BHECTH 3MIHM JO TMOPSAKY OOpaHHS HE3aJIeKHOIO
JUPEKTOpa HUIAIXOM YPIBHOBAKEHHS POJIl 3arajibHUX 300piB Ta HAIJISIIOBOI paau (paau
JTUPEKTOpIB) B TIpolieci ioro oOpaHHs. BcranoBieHo, mo HarisgoBa pana (pana
JTUPEKTOPIB) HE € Cy0’€KTOM LMBLIBHO-NPABOBOI BIANOBIAAIBHOCTI, OCKUIBKH HE €
Cy0’€KTOM IMBIILHOTO TIpaBa. 3a NPHUUHATI HEIO PIMICHHS, 10 3aBJajd IIKOIY
TOBapHUCTBY, HECYTh BIMOBIIATBHICTS 11 WieHU (IUPEKTOPH).

[InsgxoM y3arajdbHEHHS CYJOBOI MPAKTUKKM BU3HAYEHO, 110 HAWOUIbBII
MOITMPEHUMU IT1JICTaBaMU TIPUTATHESHHS HE3aJICKHUX JUPEKTOPIB 0 BIANOBIIAIBLHOCTI
€: a) TOJIOCYBaHHS 3a MPUUHATTA pILIEHb, SIKUMH 3aBJAHO 30MTKIB TOBApUCTBY; O)
JIOBEJCHHS /10 HEIUIaTOCIIPOMOXHOCTI  (OaHKpPYTCTBAa); B) TMEPEBUILIEHHS MEX
MPEACTaBHUIITBA; T)  PO3TOJIOMICHHS  CIY>KOOBOi,  KOMEpIIHHOI  Ta€MHHUIIL,
KOoH(pigeHiiHOT  1H(opMarii; a) 3aTBEPPKCHHS  3aBIJIOMO  HEMPABUILHOIO

ay IUTOPCHKOTO BUCHOBKY TOWIO.
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3’dCOBaHO, IO YKJIAJEHHA 3 HE3QIEKHUM JAUPEKTOPOM TUIBKK IUBLIBHO-
IIPAaBOBOI'0 JIOTOBOPY OOYMOBJIEHO: 1) HEOOXIJHICTIO 3a0€3MEUUTH MOMIJIMBICTD
CTSITHEHHS 3aBJaHOI HHUM IIKOAM Y TOBHOMY O00Cs31; 2) HasBHICTIO (igyliapHUX
00OB’SI3KIB TIepeJl TOBApPHUCTBOM; 3) OCOOJMBOCTSMH HOTO ydYacTi B YHpaBiIiHHI
TOBapUCTBOM (HETOBHA 3alHATICTh, MOXIIMBICTh OOIMMaHHS TOCaau HE3aJIeKHOTO
JUPEKTOpa B JEKUIbKOX aKI[IOHEPHHX TOBAPUCTBAX OJHOYACHO, HEOOXIiTHICTh
B1JICTOPOHEHHS, 3BUIbHCHHS).
Ha ocHoBi npoBeneHoro a0ciipkeHHs chOpMyIbOBAHO TEOPETHYHI BUCHOBKH 1
IPOMNO3ULIT 11010 BAOCKOHAJIEHHS HOPM YMHHOI'O 3aKOHOAaBCTBA!
énepute: 1) OOIPYHTOBAHO MPUHIIMIIK YYacTl HE3aJeKHUX UJICHIB HaIJISIOBO1
paau (paau AUPEKTOPIB) B KOPHOPATUBHOMY YIPaBIIHHI LUIISXOM MOAUTY iX Ha: 1)
OprasizailiifHi: a) IPUHIIUI OCOOUCTOI y4acTi; 0) MPUHIUI HE3AJIEKHOCTI; B) MPUHIIUIL
KOJIET1aJIbHOCTI; T) MPUHIMI 3a00pOHU CYMIIIEHHS TMOCaJ; J) MPUHIMI YacTKOBOI
3alHATOCTI; €) MPUHLIMI CTPOKOBOCTI MOBHOBAKEHD; €) MPUHLHUII T'€HJEPHOI PIBHOCTI;
Ta 2) (PyHKI[IOHAJIbHI: a) MPUHIUI JOOPOCOBICHOCTI; 0) MpUHLHUI MPOQECIHHOCTI; B)
NPUHIUN JIOSUTBHOCTI (MPUHLMI 3a00pOHU KOH(DIIKTY 1HTEPECIB); I') MPUHLHUI OaJIaHCy
nyOJMIYHUX Ta TPUBATHUX IHTEpecCiB; 2) 3IIHCHEHO KOMIUIEKCHY Kiacudikalio
HE3aJICKHUX YJICHIB HAMISIAOBOI panu (paau AUPEKTOpiB): 1) B 3al€XHOCTI BIJ
OpraHi3aiiiHo-1mpaBoBoi (GOpPMHU IOPUAUYHOI OCOOM: a) HE3aJekKHI YJICHU HATrJsI0BO1
panu (pagu aupekTtopiB) AT; 0) HezanexH1 wienn HarasaoBoi pagu TOB; B) HezanexH1
YIEHW HarJIJI0BOI pajyu JEp:KaBHOTO YHITAPHOIO MIANPHEMCTBA; I') HE3AJIEKHI YJICHU
HaTJISJIOBOT pajay JEp>KaBHUX YCTaHOB (YHIBEPCHUTETIB, HAYKOBHX YCTAHOB, yCTaHOB
OXOPOHHM 3JIOPOB’Sl TOIIO); 2) 3a (JOPMOIO BJIACHOCTI: a) He3aJeXkKH1 YJIeHU HATrJIsI0BOi
panu (paau aupektopiB) AT, y craryTHOMY Karmitali sikoro Oubie 50 BiICOTKIB aKIIii
HaJeXaTh JepkaBi; 0) HE3aJleKHI WIEHW HATJAI0BOI paau (paau TUPEKTOPIB) IHIIUX
AT; 3) 3a o0carom MOBHOBaXE€Hb BcepeluHl pagu aupektopiB AT: a) mpoBinHul
HE3QICKHUNA YICH paJd JUPEKTOPIB; 0) HE3AIC)KHI YICHH paid JUPEKTOpPiB; 3)
OOTPYHTOBAaHO HEOOXIAHICTh 3aKpIMUICHHS TMPUHIUITY TEHJAEPHOI pPIBHOCTI B
KOPIIOPaTUBHOMY YTMPABIIHHI, 3MICT SIKOTO TOJISITa€ B 3a0€3MEUCHH] MapUTETHOT y4acTi

KIHOK Ta YOJIOBIKIB B OpraHax KOPHOpaTUBHOTO ympaBiiHHS AT, CTBOpeHHI PIBHUX
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YMOB JIJIsl peaiizailii mpaB Ta BUKOHAHHS OOOB’SI3KIB B KOPIOPATUBHOMY YMpPaBJIiHHI
HE3aJIEXKHO BiJl CTaTl 3 METOI0 YHUKHEHHS T€HAEPHOTO aucOanaHcy; 4) apryMeHTOBaHO
NPaBUJIO JUIOBOTO pIMIEHHS SK TIJACTaBy 3BUIBHEHHS BiJ IHMBUIBHO-TIPABOBOI
BIIMOBIJATFHOCTI HE3aJCKHOTO YJeHa HArJsa0BOiI paau (paad JAUPEKTOpIB) 3a i,
BYMHEHI B YMOBaX BUIIPaBAAHOTO PU3HKY;

YOOCKOHaneHo. 5) TEepIOAM3aIlil0  MPaBOBOTO  PETYNIOBaHHS  1HCTUTYTY
HE3aJIEKHOTO WICHA HArisgoBOi paau (paau AUPEKTOPIB) MIJISXOM BUIUICHHS TaKHX
etamiB: 2003 - 2008pp. — 3aKkpiruIeHHs] HA PiBHI aKTiB PEKOMEHAIIMHOTO XapaKTepy;
MOOJIMHOKE 3aCTOCYBaHHS B KoprmopaTUBHOMY ympasmiHfi; 2) 2008-2015pp. —
3alpOBa/KEHHS MOCaaM HE3aJIeKHOIO WIEHAa HarjisgoBol paau (paaud ITUPEKTOpiB) B
panax 6aHkiB Ta TUNOBHUX nosoxkeHHsAX [TAT; 3) 2015 - 2022pp. — 3akpirieHHs Ha PiBHI
3arajbHO000B’ I3KOBUX HOPMATHUBHO-TIPABOBUX aKTIB; BUSHAUYCHHS MEPENIKY KPUTEPIiiB
HE3JIEKHOCT1 HE3AJIEKHOTO WIEHA HArJIA0BO1 paau (paau ITUPEKTOPIB); 3aKPIIUICHHS
ix oOoB’s3koBocTi 1ysi naepxkaBHux AT; 4) 2022 - 1o chOorogHi — MOAANIbIIE
YTBEP/KCHHSI 1HCTUTYTY HE3aJIEKHOTO YJIEHA HATrJSA0BOI paau (paaud JTUPEKTOPIB) B
NPaKTULl KOpHopaTtuBHOro ympaBiaiHHA AT; 6) nediHinico HE3alIeKHOrO 4YieHa
HaTJISI0OBO1 paju (paau AUPEKTOpiB) — 1€ (i3udHa 0coda, sKa BIAMOBIIAE KPUTEPISIM
HE3aJIe)KHOCT1, BCTAHOBJICHUX 3aKOHOM Ta aKTaMU JIOKaJIbHOT MPaBOTBOPUYOCTI, BOJIOIIE
(axoBUMU 3HAHHIMU Ta JOCBIIOM y cdepl AISIBHOCTI TOBAPUCTBA Ta 0OpaHa YIECHOM
HaTJISIIOBO1 paju (paau AUPEKTOPIB) TOBAPUCTBA; 7) Mpolenypy oOpaHHS HE3aICKHUX
YiIeHIB (He3aleXHUX HEeBUKOHABUMX JAMPEKTOPIB) HAIISIOBOI paau (pagu AUPEKTOPIB)
IUIIXOM OOIPYHTYBaHHS HEOOXITHOCTI: 1) MOMOBHEHHS KPUTEPIIB HE3AJIEHKHOCTI Yy
BIZMOBITHOCTI 3 acquis €C; 2) BUCyBaHHS KaHIUIATYP Ha MOCaay HE3aJeKHOrO YjIeHA
(HEe3aJIe)KHOTO HEBUKOHABUYOTO IUPEKTOpa) O€3MmocepeIHhO HArISA0BOIO Paiolo (paaoro
JTUPEKTOPIB); 3) oOpaHHS HE3ATCKHUX YJICHIB (HE3AICKHUX HEBUKOHABUMX JTUPEKTOPIB)
3arajJbHUMHU 300pamMu; 8) KOHLEILII KOPIOPATUBHUX MOKIUBOCTEH SK 3a00pOHU
nocagioBuM oco0am AT BUKOPUCTaHHS Yy BJIACHUX IHTEpEcax CYKYMHOCTI IIIOBHX
3B’sI3K1B, MAaTHOBUX Ta HEMaWHOBUX TPAaB TOBAPWCTBA, WOTO JUIOBUX MOKIUBOCTEH Ta
MPOMO3UIIIM  TOBAPUCTBY; 9) TOHATTI «HE3AJICXKHOCTI» uieHa (HEBUKOHABUOIO

JTUPEKTOPA) HATJIAIOBOT paiu (paau TUPEKTOPIB) — 1€ 3aTHICTH 10 00’ €KTUBHOI OI[IHKU
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nismbHOCTT AT Ta  TPUUAHATTS — HEYNEPEKEHUX, CaMOCTIHHUX  pIlIEHb B
KOPIIOPAaTUBHOMY yIPaBJiHHI CHOPSIMOBAaHMX Ha JIOCATHEHHS OallaHCy 1HTEpECiB
3aiHTepecoBaHux oci0; 10) kpuTepili HE3aIEKHOCTI WICHA HATIAIOBOI pamu (paau
JUPEKTOPIB) MUITXOM BUAUICHHS TaKUX sK: 1) CTyHiHb CIIOPIAHEHHS; 2) HEMOXIUBICTh
ydacTi B ayJIuTOpPCHKiM (ipMi, 110 HajaBajga ayJUTOPCHbKI MOCIYTH TOBAapUCTBY; 3)
HernepeOyBaHHs Ha MOCcajll JUPEKTOpa 1HIIIOTO TOBAPUCTBA, B SIKOMY MMOcazoBi ocoou AT
€ WICHaAMHU HarJISI0BOi paau (paau AUpeKkTopiB); 11) Te3a npo HeOOXiAHICTh CTBOPEHHS
npodiIbHOT cCaMOpPETyIbOBAHOI OpraHizallli He3aleKHUX WIECHIB HATJIAI0BOI paau (paau
JTUPEKTOPIB), AKa BU3HAUYATUME CTAHJAPTH iX MOBEAIHKHU, TIPOLIETypy OOpaHHs TOIIIO;
oicmanu nooanvuio2o pozeumxy. 12) 3acaga OanaHCy MyOJIYHUX Ta MPUBATHUX
IHTEpECIB Y KOPHNOPATHBHOMY YIPABIIHHI HUIIXOM PO3MIMPEHHS 3MICTY IyOJIYHUX
IHTEpeCiB, a came. CYKYIIHOCTI 1HTEpecCiB JepxkaBd, CyO €KTIB MICIIEBOTO
CaMOBDSIyBaHHS, CYCIUIbCTBA Ta TMPUBATHUX IHTEpPECIB — TOOTO 1HTEpPECIB
aKIIOHEPHOTO TOBAPHCTBa, HOTO aKI[IOHEPiB (3aCHOBHHKIB), MpalliBHUKIB; 13) rapaHTii
JUSTTBHOCTI HE3aJeKHMX WICHIB HArIsA0BOI paau (palid AUPEKTOPIB) MUIIXOM
OOIpYHTYBaHHS ~ JOUUIBHOCTI  OOOB’A3KOBOIO  CTpaxyBaHHS ULMBUIbHO-IIPABOBOI
BI/IMOBIAATIBHOCTI HE3aJCKHUX WICHIB (HE3aJC)KHUX HEBUKOHABYUX IUPEKTOPIB) IS
AT npuBatHoi GopMu BIacHOCTI; 14) TEOpeTUYH1 MOJIOKEHHS CTOCOBHO NPOLELYpHU
NPUITMHEHHS TOBHOBAYKEHD WJIEHA HATJISAO0BOI Paay IUISXOM BUIIJICHHS CIIEIIaJbHOTO
MOPSJIKY, KWK Ha BIIMIHY BIiJ] 3arajbHOTO0 3aCTOCOBYETHCS JIMILE JI0 HE3AJEKHHUX
YJICHIB HAIJISIIOBOI paiu (paayd ITUPEKTOPIB) Ta pPeali3yeThbCsl HE 3arajilbHUMHU 300paMu
akuioHnepiB AT, a 3a pillIeHHSIM Cy/ly Ha IiJICTaBi MO30BY aKIllOHEpa.

KurouoBi cioBa: opuguyHa ocoba, kopropariis, (pizuyHa ocoba, TOBApUCTBO,
KOPIOpPAaTUBHUI JOTOBIp, KOPHOpPAaTUBHE MpPaBO, KOPIOPATHBHI IPABOBIIHOCUHH,
MPaBOBE CTAHOBUIIE, AKI[IOHEPHE TOBAPUCTBO, YJIEH HAIJISIIOBOI paju, peopraHizaiis,
rocroJiapcbka  oprasizariis, HarjsiloBa  paja, HEBUKOHABUYUNA JTUPEKTOP,

M1PUEMHUIILKE TOBAPUCTBO.



SUMMARY

Blazhenko T.V. Legal status of an independent member (independent non-
executive director) of the supervisory board (board of directors) in a joint-stock
company. - Qualification scientific work on the right of the manuscript.

Dissertation in support of the Doctor of Philosophy in Law, specialty 081 Law. —
Vasyl Stefanyk Precarpathian National University. — Vasyl Stefanyk Precarpathian
National University. Ivano-Frankivsk, 2025.

The dissertation is devoted to the theoretical and legal study of the legal status of
an independent member (independent non-executive director) of the supervisory board
(board of directors) as an official in the system of corporate governance bodies of a
joint-stock company, the adaptation of national regulatory legal acts to international
corporate governance practices, the identification of stages of development of the legal
institution of an independent member (independent non-executive director) of the
supervisory board (board of directors) of a joint-stock company in Ukraine and abroad,
the clarification of the place of this legal institution in the corporate governance system;
the establishment of the peculiarities of the procedure for the election and dismissal of
an independent member (independent non-executive director) of the supervisory board
(board of directors), the analysis of his rights and obligations, the determination of the
peculiarities of the civil liability of an independent member (independent non-executive
director) of the supervisory board (board of directors) and the insurance of his legal
liability. The paper also compares the legal status of an independent member
(independent non-executive director) of the supervisory board (board of directors) in
Ukraine and in the law of foreign countries.

It was concluded that the introduction of the institute of independent members
(independent non-executive directors) is due to: 1) the need to protect the rights of
minority investors in Ukraine; 2) the need to fulfill the requirements of the Association
Agreement between Ukraine and the EU in the field of corporate governance; 3) the
implementation of international standards for PJSCs whose shares are included in the

stock exchange register, in order to minimize the risks of insolvency, abuse of office,
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etc.; 4) the convergence of legal systems (continental and anglo-american) in the field of
corporate governance.

Based on the analysis of foreign practices regulating the legal status of an
independent director, it was found that there are no uniform criteria for independence in
the corporate governance of foreign companies, as well as significant differences in the
procedure for electing (appointing) independent non-executive directors and differences
in the grounds for terminating their powers.

It is proven that there is a need to create a specialized self-regulatory
organization, the competence of which would be focused exclusively on the formation
of standards, norms, rules of activity of independent members (independent non-
executive directors), defending their interests.

Based on the analysis of regulatory provisions, the requirements relating to an
independent director are classified and highlighted depending on: 1) the temporal effect
of the requirements: a) permanently valid (absence of business relations with significant
shareholders, lack of ownership of a certain significant block of shares; b) temporarily
valid (valid at the time of taking office); 2) the method of legal regulation: a)
requirements of a recommendatory nature; b) requirements that are mandatory in nature;
3) legally binding: a) by law; b) by subordinate regulatory legal acts; c) by acts of local
lawmaking; 4) criteria of presence/absence: a) positive (higher education, full civil
capacity, etc.); b) negative (absence of family relationships, absence of holding the
relevant position for more than 12 years in total, etc.).

It is substantiated that the ban on holding office for persons who have previously
collaborated with foreign or international non-governmental organizations, quotas or
any other restriction based on citizenship, or the requirement for the complete absence
of foreign citizens among independent members of the supervisory board contradicts the
principles of domestic corporate governance and will negatively affect the entry of these
enterprises into foreign markets, their integration into the global economic community,
and will generally harm the effective corporate governance of the joint-stock company.

Taking into account the trends in the development of corporate governance in the

European Union, the need to consolidate the principle of gender equality in domestic
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corporate law by maintaining a balance of representation of women and men among
independent directors of the supervisory board (board of directors) is argued.

It is stated that both in the theory of corporate law and in the legislation there is
no single approach to understanding the independence of supervisory board members.
The corresponding concept belongs to the category of evaluative, and its interpretation
and presentation in legal systems depend on the peculiarities of the socio-economic
conditions of a particular legal system and corporate governance model. In order to
harmonize with the acquis of the European Union, additional criteria for the
independence of a member of the supervisory board are substantiated: 1) lack of
kinship; 2) inability to participate in an audit firm that provided audit services to the
company; 3) not being a director of another company in which the officials of the joint-
stock company are members of the supervisory board.

In order to take into account the specifics of the domestic model of corporate
governance, it is proposed to make changes to the procedure for electing an independent
director by balancing the role of the general meeting and the supervisory board (board
of directors) in the process of his election.

It is established that the supervisory board (board of directors) is not a subject of
civil liability, since it is not a subject of civil law. Its members (directors) are
responsible for decisions made by it that caused harm to the company.

By generalizing judicial practice, it was determined that the most common
grounds for holding independent directors liable are: a) voting for decisions that caused
losses to the company; b) bringing to insolvency (bankruptcy); c) exceeding the limits
of representation; d) disclosure of official, commercial secrets, confidential information;
e) approval of a knowingly incorrect audit opinion, etc.

It was found that the conclusion of an exclusively civil law contract with an
independent director is due to: 1) the need to ensure the possibility of recovering the
damage caused by them in full; 2) the presence of fiduciary duties to the company; 3)
the peculiarities of their participation in the management of the company (part-time
employment, the possibility of holding the position of independent director in several

joint-stock companies at the same time, the need for suspension, dismissal).
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Based on the research conducted, theoretical conclusions and proposals for
improving the norms of current legislation were formulated:
at first time: 1) the principles of participation of independent members of the
supervisory board (board of directors) in corporate governance are substantiated by
dividing them into: 1) organizational: a) the principle of personal participation; b) the
principle of independence; c) the principle of collegiality; d) the principle of prohibition
of combining positions; €) the principle of part-time employment; f) the principle of part
occupation; g) the principle of gender equality; and 2) functional: a) the principle of
good faith; b) the principle of professionalism; c) the principle of loyalty (the principle
of prohibition of conflict of interest); d) the principle of balance of public and private
interests; 2) a comprehensive classification of independent members of the supervisory
board (board of directors) is carried out: 1) depending on the organizational and legal
form of the legal entity: a) independent members of the supervisory board (board of
directors) of a joint-stock company; b) independent members of the supervisory board
of an LLC; c) independent members of the supervisory board of a state unitary
enterprise; d) independent members of the supervisory board of state institutions
(universities, scientific institutions, healthcare institutions, etc.); 2) by form of
ownership: a) independent members of the supervisory board (board of directors) of a
joint-stock company, in the authorized capital of which more than 50 percent of the
shares belong to the state; b) independent members of the supervisory board (board of
directors) of other joint-stock companies; 3) by the scope of powers within the board of
directors of a joint-stock company: a) leading independent member of the board of
directors; b) independent members of the board of directors; 3) the need to include the
principle of gender equality in corporate governance is justified, the content of which is
to ensure equal participation of women and men in the corporate governance bodies of a
joint-stock company, to create equal conditions for the exercise of rights and fulfillment
of duties in corporate governance regardless of gender in order to avoid gender
imbalance; 4) the business judgment rule as a basis for exemption from civil liability of
an independent member of the supervisory board (board of directors) for actions

committed in conditions of justified risk is argued;
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Improved: 5) periodization of legal regulation of the institution of an independent
member of the supervisory board (board of directors) by highlighting the following
stages: 2003-2008 — consolidation at the level of acts of a recommendatory nature;
single application in corporate governance; 2) 2008-2015 - introduction of the position
of an independent member of the supervisory board (board of directors) in the boards of
banks and standard provisions of public stock cororations; 3) 2015-2022 — consolidation
at the level of generally binding regulatory legal acts; definition of a list of criteria for
the independence of an independent member of the supervisory board (board of
directors); consolidation of their mandatory nature for state-owned stock corporations;
4) 2022 - to nowadays — further improving of the institution of an independent member
of the supervisory board (board of directors) in the practice of corporate governance of a
joint-stock company; 6) definition of an independent member of the supervisory board
(board of directors) — an individual who meets the independence criteria established by
law and local legislation, possesses professional knowledge and experience in the field
of activity of the company and is elected as a member of the supervisory board (board
of directors) of the company; 7) procedure for electing independent members
(independent non-executive directors) of the supervisory board (board of directors) by
substantiating the need for: 1) supplementing the independence criteria in accordance
with the EU acquis; 2) nomination of candidates for the position of an independent
member (independent non-executive director) directly by the supervisory board (board
of directors); 3) election of independent members (independent non-executive directors)
by the general meeting; 8) the concept of corporate opportunities as a prohibition for
officials of a joint-stock company to use in their own interests the totality of business
relationships, property and non-property rights of the company, its business
opportunities and proposals to the company; 9) the concept of “independence” of a
member (non-executive director) of the supervisory board (board of directors) is the
ability to objectively assess the activities of the joint-stock company and make
unbiased, independent decisions in corporate governance aimed at achieving a balance
of interests of interested parties; 10) criteria for the independence of a member of the

supervisory board (board of directors) by highlighting the following: 1) degree of
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Kinship; 2) inability to participate in an audit firm that provided audit services to the
company; 3) not being a director of another company in which officials of the joint-
stock company are members of the supervisory board (board of directors); 11) the thesis
on the need to create a specialized self-regulatory organization of independent members
of the supervisory board (board of directors), which will determine the standards of
their behavior, the procedure for their election, etc.;

received further development: 12) the principle of balance of public and private
interests in corporate governance by expanding the content of public interests, namely
the set of interests of the state, local government entities, society, and private interests -
that is, the interests of the joint-stock company, its shareholders (founders), employees;
13) guarantees of the activities of independent members of the supervisory board (board
of directors) by substantiating the feasibility of mandatory civil liability insurance of
independent members (independent non-executive directors) for private joint-stock
companie; 14) theoretical provisions regarding the procedure for terminating the powers
of a member of the supervisory board by allocating a special procedure, which, unlike
the general one, applies exclusively to independent members of the supervisory board
(board of directors) and is implemented not by the general meeting of shareholders of
the joint-stock company, but by court judgment based on a shareholder's claim.

Keywords: legal entity, corporation, individual, partnership, corporate
agreement, corporate law, corporate legal relations, legal status, joint-stock company,
member of the supervisory board, reorganization, business organization, member of the

supervisory board, non-executive director, business company
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